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POLICE ACT REFORM
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Barrister & Solicitor*

The experiment has failed.  It would be better to have no police oversight at all than to continue with the present system for processing citizen complaints about municipal policing activities.   The present system is dangerous because it gives an illusion of accountability where in fact none exists.  Rather than tweaking the Police Act, this province needs to make fundamental changes in the way allegations of police misconduct are addressed.  If it does not, the relationship between the citizenry and the police, especially in the city of Vancouver, will deteriorate, with grave repercussions for all.

The Police Act and the way it has been interpreted and administered have created extraordinary problems for complainants at each stage of the process.  As a result of the three main problems discussed below, complainants perceive the system to be unfair, secretive and inefficient. 

A. Problems with the present system

1.  Police investigate complaints about police

Any person aggrieved by the conduct of a municipal peace officer may make a complaint by delivering a completed Form 1 to the PCC or to the police department involved.  The complaint is then investigated by members of the same police department, although the PCC can order that an “external” investigation be conducted by another police department.

From a complainant’s perspective, this first step in the investigative process is completely unsatisfactory.  Policing responsibilities are exercised by paramilitary organizations that require cohesiveness and teamwork to function properly.  Much has been written about the “thin blue line” ethos, in which police officers consider themselves to be a fraternity, a tight bulwark against lawless elements of society.  While this attitude may assist police officers in discharging the difficult and often dangerous duties they are called upon to perform, it does not foster the proper investigation of complaints against their colleagues.  At best, complainants perceive that there is a risk of a whitewash whenever police investigate their brethren.  Such skepticism is not relieved by simply assigning the investigation to a police department in a nearby or adjacent municipality.  

The problem in the City of Vancouver is particularly acute.  In the writer’s experience, the Vancouver Police Department’s Internal Investigation unit does not conduct bona fide investigations.  The VPD closes ranks around any member whose conduct may be in question. Three of our recent cases serve as examples of this phenomenon.

Hyatt complaints:  The VPD internal investigation into the actions of the VPD’s “crowd control unit” lasted about a year.  Three binders of material were generated by the investigators, providing an air of thoroughness.  However, the investigators failed to identify a single police officer, despite numerous videotapes showing VPD members raining baton blows on defenceless civilians.  This investigation was characterized as a “non-investigation” and as a “cover-up” by then OPCC counsel Steven Kelliher. 

Berg complaint:  Three VPD members were present when Jeff Berg was fatally injured at about 9:30 p.m. on Sunday, October 22, 2000.  At about 2:45 a.m. the next morning, the three police officers met with union representatives and a lawyer, thereby having every opportunity to collaborate on an account of the incident.  The PCC granted repeated extensions of the internal investigation before VPD Inspector Rothwell finally concluded it and reported to the Berg family on December 19, 2002.  Investigators failed to make sincere attempts to find civilian witnesses and actually lost contact with a civilian who may have seen what happened.  Much later, OPCC counsel Dana Urban, Q.C. described the delay as “inordinate” and suggested that the internal investigation was at best, incompetent and at worst, a cover-up.  Later, the family learned that Inspector Rothwell raced cars on occasion with David Bruce-Thomas, the subject of the complaint.  Perhaps even more troubling, Bruce-Thomas had a disciplinary record for abuse of authority at the time of the incident, which was expunged by his superiors while his conduct in the Berg incident was under investigation.  It took more than four years to get to a public hearing.  Although the adjudicator’s reasons for reaching his decision are not very illuminating, the passage of time may have affected the ability of witnesses to recall the incident with clarity.

Stevenson complaint:  Two police officers fired six bullets into an immobilized stolen vehicle, killing the occupant, Thomas Evon Stevenson.  The officer who fired the fatal shots from the front said he saw Stevenson reach toward a gun in his waist area.  A VPD colleague testified at the coroner’s inquest that he found a plastic toy pistol in the car.  The jury obviously considered the VPD investigation deficient, as one of its recommendations was to consider adopting an SIU investigative process.  The OPCC ordered an external investigation, which was done by the New Westminster department.  Apparently, no investigator did a reconstruction of the incident to determine if it was possible for the officer standing in front of the vehicle to see (over the dashboard and steering wheel) a handgun in the driver’s lap.  (I say “apparently” because the external investigator’s reports were kept secret.)

I am aware of other examples.  However, these three cases serve to make the point that VPD internal investigations are simply not credible and may even be obstructive.

2.  The investigative report is kept secret from the complainant and the public

The PCC apparently has a policy, although it does not appear to be universally applied, to withhold the investigative report from the complainant and the public.  The complainant is not even allowed to read the report, let alone receive a copy of it.  This policy is apparently based on the PCC’s interpretation of the Police Act provisions that compel delivery of the investigative report to the Chief Constable of the police department that is the subject of the complaint.  The Police Act is silent on whether it is to be delivered to the complainant as well and the PCC apparently interprets this omission as conferring it with the statutory authority to keep the report from the complainant.

It does not take much imagination to appreciate the difficulty with the PCC’s policy of secrecy. After a person has summoned the courage to make a complaint, exercised the diligence to find and complete a Form 1, has submitted to interviews by police investigators and then endured what can seem like interminable delays in the investigative process, he or she is told that they cannot see the final investigative report.  There has to be transparency and openness for the complaint process to have any meaning at all.  Right now, these essential elements are lacking.

3.  Complainants are not treated fairly by the public hearing process  

The PCC may order a public hearing on his own initiative or after receiving a request from a complainant or respondent.  Only a tiny minority of complaints result in a public hearing.  By my count, witnesses have appeared at only seven public hearings in the six year history of the new complaint regime.

The Police Act gives the complainant citizen and the respondent police member the right to appear and participate in the public hearing, with or without counsel.  Another lawyer, described as commission counsel, advances the case on behalf of the PCC.  He or she is not and is not intended to be an advocate for the complainant or respondent.  The hearing is a quasi-judicial administrative proceeding conducted before a retired judge who acts as adjudicator.

The complainant is at a distinct disadvantage in the public hearing process and may perceive it to be unfair as a result.  First, the lawyers appearing as commission counsel, respondent’s counsel and (often) police department or union counsel are all publicly funded, whereas a complainant must rely on private resources if he or she wants the assistance of a lawyer to deal with what may be a lengthy and complex proceeding.  Legal aid is unavailable.  The issue of this lack of funding was recently addressed in Berg v. Ryneveld et al, 2004 BCSC 1685, wherein the Court stated, by way of obiter dicta: 

“It makes absolutely no sense that somebody like Ms. Berg is not funded in this public hearing process. If there is a public process in place to investigate allegations of police misconduct surely there should be funding in place for someone like Ms. Berg who, as a party, is personally adversely affected by the conduct complained of, to ensure her meaningful participation in the hearing. Her need for counsel is underscored by the fact that only recently, through the efforts of her privately retained counsel, Mr. Ward, was Ms. Berg finally provided with long-requested disclosure of reports, documents and records concerning the events surrounding her brother’s death. The diligent efforts of Mr. Ward accomplished what Ms. Berg was powerless to accomplish despite her many years of expended effort. It makes absolutely no sense that Ms. Berg should have to fund counsel to assist in her continued pursuit for answers and justice through the public complaint process in trying to determine what happened to her brother in his encounter with the respondent police officer.”

Second, the Police Act is silent on whether the complainant or complainant’s counsel may question witnesses, unlike the RCMP Act, which expressly gives the complainant that right.  This omission has been interpreted as a denial of the right of cross-examination and creates the anomaly whereby a Burnaby complainant can examine witnesses at a public hearing, but a Vancouver complainant cannot.

There is no sound reason to deny the complainant the ability to question witnesses at a public hearing into his or her complaint.  While a public hearing may take a little longer if the complainant can participate in a more meaningful way, that consideration is substantially outweighed by the public interest in having a proceeding that appears to be fair and inclusive rather than unfair and exclusive.  If the complainant cannot question witnesses, the proceedings may resemble a “lovefest”, with questions coming only from a neutral commission counsel and from counsel for the various police interests.  The Police Act should be amended to enable complainants to recover legal expenses and to specifically permit them to examine and cross-examine witnesses.

The foregoing constitutes my view of the fundamental problems with the current process.  There are other problems as well. Some complainants have experienced delays of over five years between the filing of their complaints and resolution, which is patently unsatisfactory.  I perceive that the PCC lacks adequate resources to discharge its mandate effectively.  The Office of the PCC seems to be staffed with former police officers and prosecutors, giving an appearance to many complainants that police interests are favoured.  Finally, the government should be much more supportive of the PCC than it has been to date. In my view, it was unconscionable for the government to ignore the PCC’s request for a public inquiry into the death of Frank Joseph Paul, who died of hypothermia after one or more Vancouver police officers dragged his inert body from the jail and left him in an alley.  It is also inexplicable to me that none of the recommendations that the Special Legislative Committee made in August of 2002 have been implemented yet.

B. Suggestions for change

As the jury in the Stevenson inquest recommended, serious consideration should be given to creating a Special Investigation Unit in British Columbia, along the lines of the Ontario model.  Civilian oversight is worthless if police investigate themselves and thereby have the opportunity to tailor or destroy evidence to suit their goal of self-exoneration.  Whenever police conduct results in the serious injury or death of a civilian, the scene of the incident should be secured and sealed and witnesses should be kept separate and interviewed immediately.  An independent body must perform this investigative function, as the VPD, in particular, has proven unable to do it properly when its own officers are involved.

Short of that approach, the PCC should have independent investigative powers and the resources necessary to use them effectively.  It should have some people on staff who have no previous professional connections with police departments, to provide at least the appearance of independence and to emphasize the “civilian” nature of the oversight function.  The PCC should stop being deferential to the police.  It is unacceptable that the PCC granted extension after extension to the police investigators in the Hyatt and Berg cases, for example.  The corollary to this is that the PCC should be more sensitive to the interests of complainants, especially in cases of serious injury or death.  The Province should move away from a punishment model, which most complainants do not want, and towards a system that includes, rather than excludes complainants, providing them with a vehicle to establish truth and accountability.

* I was admitted to the Bar of British Columbia in 1984 and am a lawyer in private practice.  I practise principally in the areas of civil litigation, administrative law and criminal law and frequently represent persons aggrieved by police conduct.  I have acted as counsel in two public hearings conducted pursuant to the Police Act (of a total of seven where witnesses were called), in two public hearings conducted pursuant to the RCMP Act (of a total of 17 conducted) and in numerous other civil and administrative proceedings.  I have made submissions to the Oppal Commission and to the Special Committee.  Most of my experience relates to cases involving the Vancouver Police Department, the province’s largest municipal force, as well as the RCMP.  My experience with other municipal forces within the Province is admittedly limited.


